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Trade marks – 'Waltzing Matilda' – registrable as a trade mark or not? 
Winton Shire Council v Lomas [Federal Court – Spender J, 20 March 2002]  
In brief: The Federal Court has ruled against an application to register the trade mark 
'WALTZING MATILDA' for a variety of foods and associated services. It found that the 
Winton Shire Council and the Waltzing Matilda Centre Limited (also in Winton, Queensland) 
had the better rights to ownership of the Australian icon – despite them not having coined the 
term 'Waltzing Matilda'. 
By Samantha Christie, Lawyer  
The famous Australian folk song Waltzing Matilda was first performed in 1895, at Winton in 
Queensland. One account of the origins of the music of the song has it based on a Scottish 
folk ballad. Australia's famous poet Banjo Patterson wrote the lyrics to the song, telling the 
story of a jolly swagman camped by a 'billabong' (waterhole), who appropriates a wandering 
sheep for his dinner and then drowns himself in a waterhole rather than go to jail. 
The term 'swagman' comes from the practice of itinerant workers travelling on foot during the 
depression years, carrying their meagre possessions rolled in a 'swag' and over their shoulder. 
In true Australian fashion, the swag was colloquially referred to as 'Matilda' and the practice 
of itinerant workers, such as shearers, travelling from place to place, as 'waltzing' with their 
Matilda.  
Basis of the decision – the need to maintain archival records  
The decision in this case turned on whether the Winton Shire Council (WSC) and the 
Waltzing Matilda Centre Limited (WMC), the operator of a tourist centre in Winton, had used 
the WALTZING MATILDA trade mark in relation to the applicants' goods and services 
before 20 November 1997. This was the date of an application by Ms Brenda Lomas, who 
applied to register WALTZING MATILDA for a variety of foodstuffs and associated food 
and business services. 
Overturning the decision of the Australian Trade Marks Office, the Federal Court found that 
the opponents to registration, WSC and WMC, had furnished sufficient evidence to allow the 
court to find that in November 1997 (prior to Ms Lomas' application), the WMC had a 
genuine intention to offer to supply food stuffs and restaurant services bearing the trade mark 
WALTZING MATILDA.  
The court then found that the food stuffs and restaurant services that WMC intended to offer 
in trade were the same as those that were the subject of Ms Lomas' application. WMC's 
ability to provide documentary evidence of its intent to use the WALTZING MATILDA 
trade mark prior to Ms Lomas' trade mark application was pivotal to its arguing successfully 
that it, by virtue of its first use or intent to use, was the owner of the trade mark and that Ms 
Lomas was therefore not entitled to be registered as proprietor of 'WALTZING MATILDA' 
for the goods and services in question.  
In this instance, WSC and WMC tendered in evidence a Queensland accommodation and 
touring guide book, dated 1 November 1997, (19 days before Ms Lomas' trade mark 
application date) listing the Waltzing Matilda Centre's upcoming opening, and the fact that 
souvenirs and traditional homestead meals would be available from the 'Waltzing Matilda 
General Store' and 'Waltzing Matilda Country Kitchen'. This relatively small amount of use 
for only 19 days was enough to demonstrate prior trade mark use, and to defeat Ms Lomas' 
application for registration.  
Common heritage – or privately owned trade mark?  
This case is one of a number of recent disputes over trade marks rights in 'Waltzing Matilda'. 
There has been a raft of applications by the WMC to remove trade mark registrations by 
others for WALTZING MATILDA, and oppositions by the WSC and the WMC to 
registration of the trade mark WALTZING MATILDA. 
Another party disputing rights to the trade mark WALTZING MATILDA was a company by 
the name of Jolly Swagman Pty Ltd, which at one time planned to make a film entitled 
Waltzing Matilda, a fictional account of the shearers' strikes of the 1890s. The movie was to 
tell the story of a strong but reluctant shearers' union organiser and his romantic attachment to 
the daughter of a wealthy and antagonistic squatter. Unfortunately, the Jolly Swagman Pty 
Ltd became insolvent, and, like the jolly swagman in the song, this film project died.  
Notwithstanding the appointment of an administrator and sale of its assets, Jolly Swagman 
Pty Ltd initiated (but did not win) trade mark opposition proceedings objecting to registration 
of WALTZING MATILDA by Ms Lomas for food and beverages and associated services. 
During this particular case, Jolly Swagman Pty Ltd v Brenda Mauriceen Lomas [Australian 
Trade Marks Office – Ian Thompson, 25 February 2002], the Hearing Officer found that the 
expression WALTZING MATILDA had, on the face of it, no signification that would 
disqualify it from registration as a trade mark.  
The Hearing Officer in Winton Shire Council and the Waltzing Matilda Centre Limited v 
Brenda Mauriceen Lomas [Australian Trade Marks Office – Terry Williams, 17 August 
2000], found that the song Waltzingg Matilda belongs to, and indicates, Australia as a whole. 
The Hearing Officer also found that the song is part of the heritage of all Australians. 
However, this did not prevent a finding that the words 'Waltzing Matilda' were indeed 
capable of functioning as a trade mark and distinguishing the applicant's goods and services 
from those of other traders.  
Given the remarks about the Waltzing Matilda song forming part of the common heritage of 
all Australians and belonging to Australia as a whole, it would be interesting to speculate on 
the outcome of an application to register the song as a sound trade mark (copyright having 
long expired). 
Return to top 
 
